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April 30, 1915.

Hon. Curtis H. Lindley,
Att at Law,
Mills Bldg., .
Sen Francisco, Calif.

My dear Judge:- |
In re Jim Butler vs. West End:-

) Judge Averill furnished me with a copy of the
opinion this morning about 9.30. As soon as I had an oppor-
tun1t¥ to read the same, I wired the general result to you and
also to M. Hellsr. \ |

: #
. Today I have typed some additional copies of
the opinion. Herewith I hand you a copy. I am also mailing
a oofy to Mr, Heller at Philadelphia, to Mr. Bradshaw at
gash~mgt0& Hotel, Seattle, and to Mr. Heller at Vancouver Hotel,
ancouver. o \

_ Harry Atkinson advises me that he expects the
San Francisee attorneys to prepare the Findings, I suggest
that you request Alling to serve a co onf¥ou direct, rather |
than %o bave you receive it through this office, I desire that
you sheuld see the proposed Findings at the earliest opportunity,
and that you draft our objections and exceptions to the same in
a form agreeable to your own wishes. I will serve and file
said objections and exceptions upon receiving the seme from you.

. I épprehend that after the Findings have been
settled and the judgment entered, our next step will be the
service of notice of motion for new trial.

Under the Nevada practice, our State Supreme
Court will not review the sufficiency of fhe evidence to justify
the findings, or aufport-the judgment unless there has been a
motion for mew trial. It is my present judgment that we will
desire the Stats Supreme Court to review the sufficiency of the
evidence, as well as to pass upon the errors of law.

_ In all probability the presentation of our motion
for new trial to the local district court will be merely pro
forma, and that we will merely submit the same for a ruling
wi thout argument, unless you think there is a fair chance of con-
vineing Judge Averill that he has erred on the law. Such a pro
forma submission, followed by a prompt order overruling our
moti%n will speed the taking of our appeal to the state supreme
court.

As to the preservation of the status quo and the
continuance of the injunction, pending the motion for new trial
and appeal : ~ :

We have no specific statutor¥ froviaions covering
this practice. In all probability we will follow the same
gractlca that was followed in the Round Mountain cases; that is

0 say, we will have to give a bond to continue the injunction.

Today I had a conference with Haerry Atkinson in
which I suggested to him that a final adjudication on the merits
would be speeded and the labors and expense of all of us would
be conserved, if both litigants would continue the policy of
addressing themselves to the main questions and eliminating
controversies over secondary matters. In other words, we have




now reached a stage of the proceeding, whers, if parties are so
disposed, we could consume much time and expense on controverted
questions of practice. Atkinson agreed with me that it would
be economy all around if we pursue a direct course by stipulation,
each side favoring the other in that reg%rd the stipulations ,
to specify the time that our opponents shall have to prepare theiw
Findings, likewise a stated time for us to prepare our exceptions
end objections thereto, likewise a stipulation touching the bond
for injunction above-mentioned, and also a stipulation covering
the preparation of our record on agpeal. I mention these
matters for your information, trusting that they may meet with
your approval, and that if they do so meet with yaur‘agpraval,
ﬁgu may take up the discussion of the propositions with the Sen
ancisco attorneys, with a view to arriving at some definite
understanding in that regard. ‘

The Legislature of 1915 repealed a considerable measure
of our learning and experience with reference to the pregaration
of appellate records. = The new practice is covered by Chapter
142, Advance Sheets of the 1915 Statutes; this Ghaﬁtar'provlaas
the machinery for takin§ bills of exceptions and making up the
record on appeal. Jeclion 10 of the Uhapter expressly provides
that the geveral periods of time, for these several stipulations,
mey be enlarged by the court or by stipulation of the parties.

I am impressed with the fact that at least two federal
uestions are clearly and shargly' resented by this record, namely,
he question of giving extralaleral rights in two opposite direc-
tions on_one and the same vein, and the effect of the broken end-
line., I have no great faith in the question of the broken end-
line, but my opirion is fixed and crystallized that no appellate
mining court would ever approve Judge Averill's grant of extra-
lateral rights in two opposite direction on one and the same vein.
' The whole tendency and disposition of the sourts have been to
restrict the application of the apex law when gquestions of pioneer
interpretation sfxikmxwpexzizw have been submifted, rather than to
extend it. The three members of our state Supreme Court ,
Noreross, McCarran and Colemen are all men of considerable exper-
ience in mining law and litigation. Coleman and McCarran were
practitioners in mining camp$, namely, Tonopeh end Ely. It is my
opinion that these men will have a clear conception of the issue
involved in this particular point of the case, and that their
decision will be more in accordance with the letter and spirit.
of the mining decisions than the novel end unwarranted decision
of Judge Averill. In fram1n§ these federal cuestions, for our
record, I prefer that you should cast the statement of fhese
questions, other than to do it myself, albeit I see no special
complexity in the statement of these questions, as federal questions.

Faithfully, B
| HUGH H. BROWN o
Postsceript: Under 1 Revised Laws (1912), Seetion 5323, -- \

"Party intending to move for a new trial must, within ten
days after notice of the decision of the court, file with the clerk,
and serve upon the adverse partg, a notice of his intention, desig-
nating the §rounds upon which the motion will be made and whether
the %ame will be made upon affidavits or upon the minutes of the
court.”

In order not to hazard any chance under this statute, I think
it would be well for you to get a stipulation from Alling or Peck,
extending our time to a definite number of days after the Findings
have been setiled and filed and the judgment entered. If Alling
or Peck refuse to give the stipulation, I think it would be wel
for you to make a memorandum of the points upon which we base our

motion for new trial, end forward same to me to be filed and served,
in case it is necessary to file and serve the same by May tenth.



COPY

¥

IN THEZ DISTRICT COURT OF ™® FIFTH JUDICIAL DISTRICT (F THE
STATE OF NEVADA, IN AND FPOR 'THE COUNTY OF NYE.

JIM BUTLER TONOPAH MINING COMPANY,
A CORPORATIOR,

Plaintiff,
| * OPINION.
V8.

~ WEST SND CONSOLIDATED WINTNG COMPANY,
" A CORPORATION,
Defendent.

ok

) The decision of this phase of this ease in this court

is not important upon the questions of law involved, and great
resgonsibmlity does not rest upon the court in that respect, if
it be assumed that the case will be apfaaled, which is probably
not unlikely; but a very great responsibility is imposed upon
this gourt as to its findlgﬁs upon the questions of fact, which,
vnless much at_variance with the evidenge as it appears in the
transcript, will probably not be disturbed by any higher court.
This then is the. task undertaken, to be performed humbly and
carefully and with the boge that the results reached may impress
thgse who %ava no immediate interest in the outcome as rational
and correct. ,

The all-important contention of fact is whether the body of
quartz, ore etc., or the bodies of guartz, ore ete., in contro-
versy constitute one vein or two. e evidence ea31lg preponder—
ates that it, or they, form but ome vein, which will be referred
to generally hereinaffer as the MacNamara-lest End Vein., But
though thus found to be one vein, this conclusion is not at all
what might be called an absolute ome, but is guelified, as will
further appear in this discussion. :

During the tsking of evidence and in the argument a ten-
dency was ocCagionally vocally manifested by experts and coungel
to view the sitpation from the standpoint of the miner. Nothing
in the law or elsewhers demands of a skilled geologist or lawyer t ¢
that he view anything as a prospector might or he who wields a '
shovel, but this ten encg had at least the value of preventin
these learned gentlemen from wandsring too deeply into the often
uncertain realms of speculative geology.

Before Eroceeding farther the positive position must be
adopted that things are to be taken as we find them now. Specula-~
tive geology will be resorted to, but only for the purpose of
explaining the present situation, and without basing any final
conclusion thereupon.

Four models were used at the trial, one of which, a
skeleton model, offered by the West Hnd, will be called the Vest
ind model. The correspon in%hskeleton model offered by the plain-
tiff company will be called the Butler model; and the other two,
also offered by the plaintiff company, will §a called the glass
model and the block model respectively.




It will be nscessazg to refer to three surfaces of the earthy
over the territory where the vein in dispute now is, the present
surface, which will be so called; the surface that existed just
before the materials which form the present surface were deposited,
which will be called the Traeh{te surface, and the surface which
oxisted prior to the erosion which left the Trachyte Surface and
1mme&1axalg after the vein was formed, which will be called, for
want of a better name, the Original Surface.  The most ancient of
these was the Original Surface and the next the Trachyte Surface,
with probably a long period of time, geologically speakin%, be-
tween them. "rrof. Lawson describes another surface, whic

followed the Midway Andesite flow, snd which is of no value to

this discussion, except that, in a greatly eroded condition it
forms part of the present surface, that part averlging the )
northeast corner of the West ind claim, extending thence easterly
and north-easterly.

References will be made in parentheses. These are all to
the transeript of the evidence except as otherwise noted, the
name given being in nearl¥ every case that of the witness, but
occasionally that of an attorney. = The references are given only
to statements that are consgiouously in goint. Heny more could
have been given, running into the hundreds, but their worth
would be only by way of cumulation. '

A gronounced contention of the plaintiff is that the
Trachyte Surface formed a hill one of whose slopes faced the west;
and that, as a result of erosion, the vein outcrogped on thet
hillside along a northerly and southerly line; and that, assuming
the Trachyte Surface to be that surface to which the apical facts
should be referréd and upon which the lines of the Vest Ind Claim
should be considered to be imposed, rather than upon the present
surface, the ag@x of the vein crosses the side-lines of the
cleim; and that, if the Mest fnd Claim possesses any extralateral
rights, they are defined by the vertic lenes of the side-lines
projected eagsterly. This contention is without merit. The
evidence easily preponderates that there never existed any such
slope- that the vein had no such outerop on the Trach¥te DUL-
face, but that its termination, as that no exists in the westerly
gortlon of the West Ind Claim, is the result of the eruption of

he volcanic neck known as Mt. Brou%her, during which the vein
was blown out of existence beyond the line westerly and southerly
of where it is now found in the western workings. ~ (Winchell, -
1113, 1114, 1115 1113? Before that outburst the vein extend-
ed dnward under the ¥raahyte Surface euterepging only as here-
inafter described. [This opinion, 18) ~ ALl the testimony upon
which this contention of an ancient hillside with an outcrop
ugon it rested was explained away in the rebuttal. (Wiley,

1094, 1090, 1103

The plaintiff company rests its case to a great extent'
upon its claim that the vein is an anticline. That the vein
is an anticline, using the word broadly and generally, is true; .
but_strictly speaking it is not true elther geometrically or S
geologically, ~The difference, however, is merely one of word- -
1n§ of definitions, and is nof importent. The word "anticline"
will serve as a name for the vein-form if properly limited and
if no conclusion is drawn from the uge of the word that is not
justified by its application here. Jhe word "anticline, geo-
metrically spesking, implies the existence of one or two "gyn-
clines” or "ftroughs" lyin§ laterally with it and having the same
direction. Nothing of this kind is shown by the evidence in
this case; no synclines accompany the anticline. (Lindley on
Mines, Section 312

W1



At this point an occasion offers to suggest a danger.

Whatever result may be reached in thig case, it must be based
upon an_incomplete presentation of evidence. Should it develop
in the later mining history of the Tonopah district that the
conclusions of fact in this case are wrong, the error should be
excused for this reason. The geology of this case is confined
to a limited area consisting of the West End, Macnamara, and
lacnamara Ixtension Claims, & considerable part of the Curtis
and Hureka Claims, =md a very small portion of the Valley View
and Californis Claims, covering an area of less than a tenth

of a square mile, though it is apparent that the vein has a much
greater sweeep and thal certain geological features of the contro-
versy involve a large part of the developed portion of the
Tonopah Digtrict. ~One of the witnesses for the iiest find upon
being asked how many veins_in the Vest find Claim named, among
others, the Lower Contact Vein, but no evidence was given
%escriptivg of it or of its relation to the lest ind” lacnemara

ein, yet in one of the arguments is_found this significant
language: "..... The Lower Contact Vein, which is not involved
here, but exists, as has been testified her in evidence, where
gr bably a similar condition existS.....” ?Li dley's argument :

03. Several other veins wers referred to. (Searls; 985). It
may be that ever vein named during the trial bears & geological
relation to the vein in controversy, and, as the Courl is left
by the evidence with the MacNamara-Test find Vein dipping down-
‘ward to the north beyond the MacNamara, it is left with the
suggesgtion that devs.o%ment on that side shows some thing

of the geological relation of this vein with others, especially

8 one attorne: us%% the expression "under many other claims.™
?Llndley, 1128) » the Siebert Fault gets its name in this case
from a fault of that name in the territory of the Tonopah Company,
but no correlation of the two was demonstrated. The testimony
in the case_ is voluminous, occupying 1130 pages of transeript, -
yet it is plain to be geen that i1t could have been much more
extensive.” All this is mentioned here as cautionary and as
indégatlng how helpless we are in facing great geological
problenms. |

Whether the word ‘amtieline" is appliceble here or_ not,
the word "anticlinal" has a broader meaning and is more apgli»
~cable. It is defined: "Inclining or dipping in gpposite direc-
tions." "Anticlinal axis” is defined: "A Iine from which
strata dip in opposite directions, as from the ridge of a roof."
The MacNamara-Vest iind Vein is anficlinal, using the word libor-
ally; and, if so, it has pragumab%y, an anticlinal axis. As
a proposifion of law the plaintif company holds that if this is
true, there can be no extralateral rights, because there is no
true apex, as the existence of an apex involves the existence of
a teminal ed§e; that there can bo no terminal edge if thﬁ vein
§oes up one slope, turns over, and goes down the other. his
eature of the case is so momentous that it must be decided as
a question of fact first to what extent an anticlinal axis
actually exists.

The West ind model, upon which a scale of "one inch |
eguals fortyfeet," shows the vein for a length of 2000 feet. In. -
this length is 560 feet of anticlinal axis, and 1440 feet showingh
no union of the slopes of the vein. In other words, a united ¢
crested of the vein exists for 560 feet in a length of 2000 feet, !
or for a little over one fourth of the whole, or 28%. IThe vein
continues on about one hundred feet farther into the California
than is shown on this model. (Finch, 651, 689; Slebert, 746).
This reduces the percentage of axis to 27%; and if it continues
on farther westerly the percentage of actual axis is correspond-
ingly lowered.

-
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The Q?tler model upon the same scele shows the vein for
a length of 1760 feet, in which distance 640 feet of united .
crost is shown, or rather assumed to be shown, and 1120 feet is
agparantly ogen. The axis, according to this model, is 36.4%
of the length of the vein; but this model includes very little
of the vein in the §round of the Tonopah Compan%6 The Butler
large mag, Ixhibit I, shows & united crest for 600 feet in
length of 1800 feet, or 33.3%.

Hereafter in this discussion a diagram marked pege 8
will be referred to. It is not drawn to soals and is a little
out of prcgortien in places, but is accurate enough to serve
the purposé for which it is’used. It is based upon the flest
End model, because that model shows a united crest of the vein in
one more place than does the Butler model. The lines shown on
the diagram are, with the exception of a few whose mesning is
evident; those Joiningmgoints on the highest parts of the
slopes of the vein. e line ABDDHEFGH is a continuous "high"
line aprroximately 1440 feet long, all but 480 feet on the south
slope and all but about 430 feet #n the West End Claim. The
line CDEFG, a fﬂrt of the above line, is a continuous "high” line
approximately 1100 feet long, all in'the West End Claim, and all
on the south slope except 380 feet, which is the anticlinal axis
part of this line in that claim. The lines ST, UVW and XY
are lines on the northern slope joining the highest points of
the vein on that slope, and are not farf from parallel to the
"high", 1line CDEFG on the opfosita slope; they contain no part of
the ariticlinal axis. The line H-6 is also on the north sloge,
continuing the line CDEFG to the west, and containing no par
of the axis, The line 7-8 may safely be considered as a con-
tinuation of the lomg south slose line to the east, and is not a
orest line, ~The lines OP and 9-10 are ap arentl{ on the north
slqgeband fairly parallel to the line 7-8-BGD bu they are

a

ggg) ly no pert of the Nest End-lMacNamara Vein. (Searles,967,
Between VW on the north slope and DiF on the south slope,
there is a union of the two slopes of the vein at KL for 40
gget, a liberal estimate, though ome of the witnesseg for the
tler gives the distance as 120 feet. Betwesn the line XY
on the north slope and FG on the suth slope. there appears to be
a union of the vein slopes at ¥ for twenty feet, enother liberal
estimate. Between these two lines, there is also at N, as shown
by the Test End model, a detached.gortion of the vein not con-
nected by workings on the vein wit any other portion of it, but

hi%her than either FG or XY, The thres lines KI, U, end N prob-
ably represent fragments of an anticlinal axis that once existed.

Before proceeding farther it must be noted that the
models are "negatives,” - that in general what appears on them
ag solid represents sg&ce under%round, stopes, drifts, crosscuts,
winzes and raises, and that wha ap-ears upon them as space
represents solid rock in the larger areas and.glllars in the
stopes, which condition adds a good deal of di ficulty to the
making of estimates and the measurements of lines, especially
in the area containing the linesg KL, Il and N. No doubt the
vein quartz extends above the "high® lines described above, and
no doubt the vein guartz extends east and west of points where
the vein shows in drifts, crosscuts, winzes and raises. All this
presents no aeriou%hdifflculty, however, except in the viclnigﬁ
of KL, M and N. he lines on the diagram ars drawn as straignt
lines between the pairs of points, and of course are only ap-
proximations; but they are reasonably close to the truth.

L







Between the lines 7-8 and 9-10 is no sign of an
anticlinal axis. T%p vein workings represented by them are
much higher in elevation than what ap ear to be the correspond-
ing Wor%in§s west of them because of the influence of the
Buried Fault, whigh passes between the points 8 and A on the south
slope and 10 and 8 on the north glope. "The hdwards Fault, whose
sffects are the most extensive of any of the faults that ocoured
in the ares under discussion, passes between the points R and V
on the north slops. It destroyed the vein between these points,
but on the south slope its action was not gufficient to break
the continuily of the vein along the line DEF, though it de-
gressed the vein and contributed to its non-existence above the
00 level to:any congiderable extent between D and. &, this
effect extending westerly probably to F and 3.

During the argument a certain word was given vpusual
prominence, the word "obvious," &n contrast with which, its newly
coinad anto "subvious” demanded marked attention. MAlling's
arggmsnt, 141; lindley's argument, 34, 84). "Obvious" is a good
word.

The discussion of the lines of the diagram brings out
something obvious. In the western territory it is obvious that
the line H-6 is an apex. Its length was no learly shown by
the evidence, but it is more than 600 feet. From it 2s@terminal
Xedge the vein dips to the north. It is equally obvious in the
sastern territory that the lines 9-10 and O-P are apices, whether
the workin%s they represent are a part of the MacNamara-West #nd
vein or not. If not, it is obvious that the lines 7-8 and
B.C are apices; and if so, they are still apices, controlling
360 feet of the vein, from which the vein dips to the south. It
is obvious that the line DE represents an apex, from which the
vein dips to the south; and it is obvious that ST is an apex from
vhich the vein dips to the north. It is obvious that IF and PG
are apices, except as interfered with by the lines KL, ¥ and N;
and that VI and XY represent aﬁéees except as interfered with by
the seme lines. From EF and FG the vein dips south, ad from
Vi and X¥ the vein dips north. The only "subvious" ﬁlace ig the
region between EFG on the south and VWYY on the nort exteniing
from K to G. On the Butler model thie region is 520 feet long,”
of which all but 120 feet along where the crest line is s rosed
to be is sEaca, that is, rock, the 120 feet being represented by
the line KL, ~'On the West End model this region is 44 foet
long, of which 100 feet agpsars to be along the crest line, in
three parts, 40 feet, 20 feet, and 20 feet Llong respectively,
represented bv the lines KL and N, one of which, N, is a
doubtful piece. On the Butler map, fxhibit 1, thid région is
shown ag 520 feet lon§, containing two crest connections, one at
L and one at N, It Iooks as though some one or more had taken
it for %ranta& that a crest line exists through this region for
920 feel or more, which brings out = curiously conttadictory
state of affairs, the West ERd people being willing to find the
golnt 8t which the crest line crosses their north Side-line in

his region at a point 1142% feet from their north-east corner

and "in space.”  (Richardson, 47) And yet they put up none

of their famous "A Raises” in that region. The Butler people,

to whom the anticlinal axis is vital, though they did considerable
work in West ind territory, left 520 feet of tha axis in a very
doubtful condition. One of the counsel for the glalntlff terms
it "Terra incognita," in which, however, he inclules the space
from G to_D, 700 feet in length down the sug sed slope o

the anticlinal axis. (Lindley's argument 83 Why was not
exploration dome in this "Unexplore counfry?" 8 answer

is obvious; the burden rests upon the defendant to show an apex
through doubtful territory. Lindlgy's argument, 40). Yot the
same counsel says that his fipure 147 represents the tler conten-
tion. (Lindley's argument, 30). Figure 147 is a colored picture

of the Butler block model, of which gsome thing will be said later.
o




I, sum up at this point, it may be said that on the south
slope of the vein apices exist at 7-8, BC, DE, and H-1, that an
antielinal axis exists alonmg CD and GH, and that an apparent
apex along EFG is thrown into dcubt by the wnexplored condition
from X to G. In West Ind territory are to be found 360 feet
of anficlinal axig, 200 feet of apex and 480 feet of apparent
apex thrown into doubt by the wmexplored condition from K to G.,

1 on the south slope toward the Butler side-line except the
360 feet of axis.

Why devote so much attention to the lines deseribed, as
no issue of this kind was made‘b¥ either side, the West End
cleiming its apex in the immediate vicinity of the anticlinal
axis and the Butler claiming the non-existence of an apex in the
same vicinity, but instead thereof the crest of a roll? In other
words, why go out of the issues as made during the progress of
the case? The answer is composed of several reasons: 1. The
discussion is within the issues as made by the pleadin%s; 2e
Because the condition is an obvious one; 3. Because the
evidence introduced b¥ both sides ghows the condition described;
4. Because the condition described might have been the basis of
a compromise; 5. Because the condition described tends to
strengthen the position hereafter to be taken; 6. Because it

orrelates so well with one of the ar§um@nts in the case;

Dickson's argument, 30 et seq¢% 7. Pecause it has an important
bearing on the block model; 8. Because it gives this case a
peculiar status of its own, bringng it somewhat into the ordinary
apex class; 9. Because it casts upon the anticlinal axis the
concf tion of a common apex, rather than merely the crest line of
8 YOLls “

The Butler oompany offered a model in evidence ﬁenerally
referred to as the block model, which as noted above, has been
said to represent its _contention. As an exhibit this model is
ogen to objection. It shows the present surface, consisting
of Fraction Dacite Breccia to_the west and south and Midway
Andesite to the porth-east. By removing the block reprecenting
the Breccia the Irachyte Surface is uncovered in the western part
of the claim and the llidway Andesite surface in the north-eastorn
corner. BX removing two more Rlocks representing the Midwa
Andesite above and the Mizpah Irachyte below, the vein itself
1s uncovered, All this is ingenious as well as artistic and
of value as hereafter noted, but the vein is represented ags a
continuous sheet from a north-and-south vertie plane east of
the liest 7nd Claim to_a gimilar parallel plane west of it
(Lindley's argument, 134). Mr, Lindley states in several places
in his argument thal the defendant company admits the continuity
of the vein from the alleged apex to the ore bodies in dispute,
(Lindley's argument, 8). An admission of this kind was made, but
it means that one could start in the western ore-body in dispute
and go up in the vein to the orest, ahd likewise from the eastern
ore- odX in dispute. It can mean no more, because the evidence
will not permit a broader interpretation T?inch,671 + The vein
does not exist in one unbroken sheet as depicted on the model,
not, at any rate, as shown by present develomment. If, there-
fore, the Butler contention rests upon this model, it rests upen
might have been turned into fact in part by proper developmen
of 'the "Terra Incognita.” But as represcnting the Trachyte . |
Surface the modellns soke value, especially in the western area,
Such a surface must have existed; and in all likelihood the vein -
was exnosed on this surface, using here the word "vein" in its "
broadest sense. %%»

a foundation consisting largely of assumption, which, how.ev‘er£ 3
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The evidence will show, especially that of .the glaintiff,
that its witnesses and attorneys used two congceptions of what
the vein ig. Uhen the miners éngaped in development work were
told to follow the vein, and did so, it meant the solid quartsz,
with perhaps a showing of ore; but fhe witnesses, some of them,
ere guite positive that the vein includes much more than this.
Pincll, 650; Searles, 961; cection Nap G. Searl's 4). Ty wit-
nesses Finch and Searls snd some others include within their
conception of the vein the "halo,” or "Stringer zone" or
Streamer zone,” which is no doubt geologically correct.

The defendant company claims two apices along the
enticlinal axis, one for the morth-dipping vein and one for the
south-dipping vein. The latter vein, according to thig theory
apexes along the line where it abuts against the north-dipping
vein, while the latter agazaa along an irregular line gbove
the other vein as indicaled by the guartz exposures in the
"A Zaises.” The finding hag already been made that there is
but one vein, which, having disposed of the two-vein theory,
now requires a consideration of what the "A Raises" do show.

The Flaintiff'S'witnasﬁes admit the presence of bodies of quartz
in these raises, gsome of the bodies of %ood size and considerable
length; but they include them in the "Stringer Zime" of the vein,
or its "Halo." Some of these are large, Irom three to five
feet in thickness, which, were it not forvineﬁca?able comparison
with the immense quartz bodies in the lacNamara-West fnd Vein
iteelf, would nevér be temmed "stringers." The la rger ones
are prébably not stringers, geologically or otherwise; they are
-not part of the "Stringer Zone," but are part of the "Halo,"” the
distinction being.readily grasped; that is to say, they con-
stitute an upwerd extension of the main vein toward the surface.

They follow to some extent, though not very closely, a

gcug@ hang%ng wall, which the West End people ascert is the
anging wall of the horth~di¥ping vein, but which the Butler
people ascribe to the Siebert fault. This interesting and
evidentially consgicucus phenomenon received some rather strong
jolts én the rebuttal (Wiley, 1100; Winchall,lllQT; but hardly
enouﬁh to iolt it out of the case. That it exists, or something
of the kind exists, was proven., _It is probably a grouf of
fanlts, rether than one great fault, easily correllstable with

a greal famlt in the Tongpah Compeny's territory. Ome dis-
tinguished witness called it eecangric and said it was subject’
to undulations. (Lawson, 1031,1060). It had the effect of
gshearing the "halo" on ﬁhe.north side and of lowering the IMizpah
Trachyte surface on that side, at least in the vicinity of the
anticlinal axis, from which it may safely be inferred that the
"halo” was once in a huch more regular condition then at present,
nuch legs broken and crushed, and much more extensive, As the
Mizpah Trachyte Surface exists now, the halo reaches it. This is
illusirated on Viest End cross sections B, G and D, and by the -
wection Maps corresgonding to glass sections 1, 3 and 4; and is
strongly suggested by all the ¢ther Section laps corraspendin%
to the glass sections, which show the trachyte over the vein %o
be very thin. As the Mizpsh Trachyte Surface existed before
affected by the faults, the quartz” of the halo reached it,
because the halo must have béen more extensive then than mow and
ust have been carried down on the north with the trachyte,
therefore, if the vein is referable to the present Mizpah .
Irachyte Surface, it has outerops of quertz on that surface; if
referable to the Ifizpah Trachyte Surface before the faulting,

it bad outcrops of quartz on that surface. The models and Sec-
tion maps indieate yery strongly that the halo reached the
Originai Surface. lhe evidence is conclusive that when the _
fissures were formed in which, or associated with which, the vein
is found, intense shattering occurred along the anticlinal axis,
especialiy under the crest. Vhatever caused the formation of

the fissures, its action was far-reaching enough to create sub-



parallel fissures. (Lawson, 1000). There are evidences of three
of these in this case, and perhaps more, two of which attain to
the dignity of veins, and t eX are workable veins, that is,
hey contain ore of commercial value, One of them, the Fraction
Yein, is_important enough to be a bone of conmtention in snother
suit. Its crevice was undoubtedly a channel of circulation
that reached the surface, through which channel the "ascending
magnetic emanations” sought escape. The same may be said of
the South Vein. It is a striking fact that both these branch
veins rise on their dip into_an area which would include also
the quartz bodies in the "A Raises, " unless they crossed each
other, which is very improbable, This area may be assumed to
lie on the original gurface, and gas a venging ground of this
ﬁreat vein and its branches, ut %re the veins in tao "A
aiges" comparable with the Fraction Vein? They are of good
size, some of them probably as thick as the Fraction Vein in
rts of its course. They contain ors. (Bradley,316,331,338).
‘eg are resgactabla end probably were more so before the playful
Siebert Fault came their way. o gquartz in them is not
- oxidized, which fact might argue against their having reached a
‘surface; but half a dozen explanations can be offered against
"an¥ such doncluslon& one of which is that unoxidised veins are
often found that wmdoubtedly reached a gurfaae when forming,
perhaps some in the Tonopesh District. Dbefore leaving-this phase
of the case, attention should be called to what lies east of the
~line "S-S" on Pafendant's Exhibit D. (Searls, 979), Thie is a
map of the 400 level of the West Bnd, just wnder which it is
claimed the toe of the anticline is fo'be found; and everything
sast of the line "S-5", the toe-line, is in the halo, which,
scaled on the map, is found to extend away from the main vein
eagterly about two hundred feet, and above it, ag scaled on the
model, 100 feet. -This indicates the strength and continuity
of the halo guartz whore the Sisbert Fauylt's influence was not
=x groatl; and what the exfent of the halo quartz was before it
was sheared and erushed by the fault.

_ If the halo is to be included in the vein, and
geologically it should be, this vein then reaches now and did
roagh all the surfaces to which the apical facts are referable.
It has, therofore, along its crest and extending above the
anticlinal axis of the wnited main quartz bodies, a condition
of things that may well serve as a terminal .edge under the many
E@eulgar circumstances and facis of the cage. Ind let it be

ept in mind here that this sort of %eole cal terminal edge
need be applied at the very most to the 360 feet of it extending
west from the easterly end-line; as against the remainder of its
length in that claim, said in the answer to be 1175 feet; and

in &1l it need be applied to only 560 faet of crest line in a
total length of 2000 feet, or more strictly speaking, to only
480 feet of crest line, for the remaining crest line or
anticlinal exis seems fo be assumed by Loth sides, which the
halo may as safely be assumed to accompany, both assumptions
operating together, the habit of the vein in the assumed terri-
tory being reasonably inferable from its habit in known territory
and under known conditions,

Two more questions of fact should be disposed of.

It was very strongly urged on behalf of the plaintiff
company that this vein has a rolling habit. Dection G is offered
as rather conclusive on this point. 1this section is open to _
oriticism, not as to its corrcctness, but as to its location. It
is taken across thal part of the vein where the dip is the slight~
est, or very nearly the slightest, and where the north slog& is
largely absent, for which reason it is hardly a fair wllustration
of the habit of the whole vein, as it gives less prominence to =
the great ridge the vein itself exemplifies than it should., The

vein is very irregular in size and very much distorted and broken,
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but it is almost free of rolls, having only two worthy of notice,
one easily accounted for as a phenomenon of junction with the
Fraction Vein and the other as a result of a number of small
faplis lying close together.

) lmeh time and attention was given to the question of
strike. As a matter of common sense rather than téchnicel
mathematics the strike of the vein as a whole is easterly and
wosterly, and the strike of its ftwo slopes, assumed for
the purpose to be separate veins, is as claimed b¥ the West End.
Its so-called mathematical strike is rather uncertain, depending
on how far into the California the selected northerly point is
texen; and if the vein may be assumed to be extending westerly
in that claim or in the ixtension ground, which some of the
witnesses_strongly hinted, even the mathematical strike may be
swung well into_an easterly and Wegtarl% approach to parallelism
with the general strike claimed bg the VWest Hnd people. (Juessen,
£03; Chendler, 258, 259; Searls, 983). ’

. . Now the question of law. Can a vein have extralateral
rights in two opposile directions? Or to express it more
carefully, can extralateral rights extend downward from an
anticlinal axis or common apex %% a vein in a given claim beyond
both side-lines of the claim? the answer depends upon the

eculiar facts of the case; and in this instance, because of

hose peculiar facts, the vein, though one, being practically
more two than one, tﬁay can; , treating it as one vein for
both theoretical and practical purposes, a condition exists along
its crest or axis which givez 1o the vein, considered broadly
and as & whole, & terminal edge at the summit or highest point
or line of highest points where the vein reaches most cloSely to
the surface, making that line of highest points a true apex for
the whole vein, from which apex the vein can be followed down-
ward both nortﬁer&y and southerly. )
Can a secondary vein have a southerly axten&inﬁ extra-
lateral right, if the primary vein, or ai%coverX vein, hag its
extralatorsl right extending northerly? Counsel for the Butler
company holds pﬁat, mder the iwo-vein theory of this case, no
extralateral right to the south can be exercised, because fhe
extralateral right predicated on the diacoverg vein flows to the
north. (Lindley's argument, 158). This contention is fuilKﬁ
and conclusively answered by counsel for the West Hnd. (Dick-
son's argument, 14 ot seq.; Alling's argument, 160 et seq.)

Is the West fnd Claim mtitled to any extralateral rights,
its west end-line being a broken line? The rule probably is that
for extralateral rights to flow from a mining claim, it must have
unbroken and parallel end-lines, if the vein crosses the end-
lines; ir it must have unbroken and parallel side lines if the
vein crosses its side-lines. In this cage the vein passes
through the east end-line, which is unbroken, and passes out
through the north side-line, having its length in the claim alor
and gradually approachin; the side-line, which eliminates the side-
line as a bauﬁglng line from which a limiting vertical plane might
be dropged. 1@ end-line being unquestionably the line from which
the easterly limiting plane should be dropped and being unbroken,
and the opgosita limiting plane being necessarily para lel[to it
and fixed by the veinucrosnin% point on fhe side-line, it seems
as though practically the vest end-line has nothing to do with
any extralateral right that may flow from the claim. However,
the locator's contract with the government includes four “
covenants on_the part of the locator, that ke make a discovery of
mineral in place, that he give notice of his claim, that he define
his boundaries, and that his boundary lines conform to the re-
quirements of lhe law, that is, they must be parsllel and un-

broken. If he observes thes:, the govermment not only gives him
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the land enclosed in his lines but the extralateral right. A
gtrict application of this idea would bar the West End Claim
from any extralateral right% but the law as applied by the

] y s,
courts 1s not so strict. Shemel' on Mining Law, 210; Iindley

on Mines, Section 591, as controlled by reasoning in Section
582; Dickson's argument, 61 et seq.) ~ireating & part of the
westerly end-line as converging, it has no application to the
present” facts of the case, as it passes west of all ore-bodies

in aispute,

If the conclusion reached herein seems revolutionary
that from the apex or apices of one vein extralateral rights
flow downward across both of its side-lines, attention should
be given to the words of former Chief Justice Beatty of Nevada:

'We are willing to admit that cases may arise to yhich it will
be difficult to apply the law; but this only proves that such
cases escaped the foresight of congresgs, or, that although they
foresaw the possibility of such cases ocourring, the¥ considered
the possibility so remote as not to afford a reason for depart-
ing from the simplicity of the plan they chose to adopt.”

It is easy to realize that the condition desceribed in
this opinion is one that escaped the foresight of congress and
is also excsedingly remote from the simp1i31t¥ of the plan they
chose to adopt; yot the law must be apfliad 0o it, the law in
which congress used the expression "exclusive right of possession
and enjoyment ......,.of all veins, lodes, and ledges through-
out théir entire depth, the top or 'apex of which lies inside
of such surface lines extended downward vertically, although
such veins, lodes or ledges may so far dagart from the ﬁerpan—
dicular in their course downward as to_extend outside the
vertical side-lines.....Note the plural of the word ‘side-lines."

' This branch of the case is decided in favor of the m
defendent corporation. That is to say, the 'est End Consolidated
Mining Company is the owner of the ore-bodies in dispute,

(Signed) MARK R. AVIRILL,
Submit ted March 31, 1915. | District Judge.

Decided April 30, 1915.
H.N. 293-714.
2881 F2.
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